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TH8 COMPTROLLER OENORAL 
O P  T H E  U N I T E D  S T A T t l  
W A S H I N G T O N .  D . C .  2 . 0 5 4 8  

DATE: October 24, 1983 

M A ~ R  OF: P r o f e s s i o n a l  Material Handl ing ,  Inc .  

OIOEST: 

Protest a g a i n s t  award t o  a competitor is n o t  
t i m e l y  where t h e  protest was f i l e d  w i t h  GAO 
more t h a n  1 0  working d a y s  a f t e r  t h e  p r o t e s t e r  
knew of t h e  basis of p r o t e s t .  Moreover,  to  
t h e  e x t e n t  t h e  p r o t e s t  is directed to  a 
s o l i c i t a t i o n  d e f e c t ,  it shou ld  have been 
f i l e d  before b id  opening .  

The re  is no lega l  r i g h t  to  advance n o t i c e  of 
an impending award to  f a c i l i t a t e  a protest. 

P r o f e s s i o n a l  Material Handl ing ,  Inc .  protests award to  
L i f t  Truck Sales Company under  Department of t h e  Army i n v i -  
t a t i o n  for  b i d s  N o .  DAAAO3-83-B-0143 f o r  24 f o r k l i f t  t r u c k s .  
B i d s  were sol ic i ted o n  a brand  name or equal  bas i s .  The 
p r o t e s t e r  s a y s  it s u b m i t t e d  t h e  a p p a r e n t  l o w  b i d  which was 
improper ly  rejected because  i t  f a i l e d  t o  comply w i t h  a n  
unduly r e s t r i c t i v e  r e q u i r e m e n t  f o r  electric hand c o n t r o l .  
The p r o t e s t e r  a lso s a y s  t h e  Army improper ly  f r u s t r a t e d  
P r o f e s s i o n a l ‘ s  i n t e n t i o n  t o  f i l e  a pre-award protest by 
f a i l i n g  t o  g i v e  advance n o t i c e  of i n t e n t  t o  make award t o  
t h e  second low bidder .  I n  any e v e n t ,  P r o f e s s i o n a l  s a y s ,  t h e  
awardee’s second l o w  b id  is n o t  equal t o  t h e  brand  name 
i t e m .  

_. 

W e  d i s m i s s  a l l  o f  t h e  p r o t e s t  e x c e p t  t h a t  p o r t i o n  
a l l e g i n g  t h a t  P r o f e s s i o n a l  was n o t  g i v e n  advance n o t i c e  o f  
i n t e n t  t o  make award. S e c t i o n  21.2(b)(2) o f  o u r  B i d  P r o t e s t  
Procedures, 4 C . F . 3 .  p a r t  2 1  (1983), r e q u i r e s  t h a t  a b i d  
p r o t e s t  a g a i n s t  o the r  t h a n  a s o l i c i t a t i o n  i m p r o p r i e t y  be 
f i l e d  n o t  l a t e r  t h a n  1 0  working d a y s  a f t e r  t h e  basis  f o r  
p r o t e s t  is  known or s h o u l d  have been known. W e  r e c e i v e d  
P r o f e s s i o n a l ’ s  p r o t e s t  on  September 23, 1983, more t h a n  10 
working d a y s  a f t e r  t h e  f i r m  l e a r n e d ,  on August 30, of t h e  
Army’s a c t i o n .  P r o f e s s i o n a l  a p p e a r s  to  have known a t  t h a t  
t i m e  t h e  r e a s o n  i t s  own b i d  was rejected and t h e  c h a r a c t e r -  
istics of t h e  p r o d u c t  t h e  second low b idde r  h a d  o f f e r e d ,  and 
t h u s  should have known of its b a s i s  f o r  p r o t e s t  w i t h  r e s p e c t  



to b o t h  matters. Moreover,  under  s e c t i o n  21,2(b)(l) of our 
p r o c e d u r e s ,  a d e f e c t  which is a p p a r e n t  prior to  b i d  open ing ,  
such  a s  a n  unduly r e s t r i c t i v e  r e q u i r e m e n t ,  m u s t  be p r o t e s t e d  
prior to  b id  opening .  I n  t h e  c i r c u m s t a n c e s ,  t h i s  par t  of 
t h e  protest  is unt imely .  

it advance n o t i c e  of i n t e n t  t o  make award is t i m e l y  because  
t h a t  p o r t i o n  o f  t h e  p ro tes t  was lodged w i t h  t h e  c o n t r a c t i n g  
o f f i c e r  by mailgram on or a b o u t  September 1, 1983. T h i s  
part of t h e  p r o t e s t  is d e n i e d ,  however, because  there is no 
legal r e q u i r e m e n t  t h a t  s u c h  n o t i c e  be g iven .  

P r o f e s s i o n a l ' s  c o m p l a i n t  t h a t  t h e  Army f a i l e d  to g i v e  

The protest  is d ismissed  i n  pa r t  and d e n i e d  i n  p a r t ,  

Comptroller Genera l  
0 of i h e  Un i t ed  States  

, 
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